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Introduction

There are a significant number of legal instruments employed by the European Union to address
issues of private international law. These instruments are also necessary to provide an area of
security, justice, and freedom in civil matters. Private international law includes issues of jurisdiction,
recognition, applicable law, and the enforcement of foreign judgments. The year 2009 was
particularly important because of developments in unified law within the European Union. During this
period, Regulation (EC) No. 593/2008, governing the law applicable to contractual obligations, entered
into force. It created a framework of private international law relevant to international business
transactions involving the Member States of the European Union. Consequently, the Rome |
Regulation has a broad scope in the sense that it replaced the Rome Convention of 1980 with an EU
regulation. It applies to contractual obligations in civil and commercial matters involving a conflict of
laws and establishes a uniform system for determining the law applicable to such obligations.

Discussion

The Rome | Regulation has a universal character. According to Article 2 of Rome |, the law designated
by the Regulation must be applied whether or not it is the law of a Member State. This means that the
applicable law does not necessarily have to be linked to the European Union. Both intra-EU and extra-
EU circumstances may therefore result in the application of a law determined under the Regulation.

The Rome | Regulation displays both subjective and objective approaches to the choice of applicable
law . Under the subjective approach, the parties may choose the law that will govern their contract.
Under the objective approach, applicable law is determined according to connecting factors specified
in the Regulation when the parties have not made an effective choice. In this way, both approaches
help establish the law governing a particular contract. The general rule of the Rome | Regulation gives
considerable autonomy to the parties. The parties involved have broad freedom to select the law
governing their contract. '\ They may also alter the applicable law when they wish to change it,
subject to the Regulation’s requirements. . In other words, the parties may choose different laws for
different parts of a contract where the Regulation permits such a choice.
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The Regulation also provides default rules that apply to different kinds of contracts in the absence of
a choice of law. Specific rules apply to subjects such as insurance, transport, consumer, and
employment contracts. Article 4 provides rules for several categories of contracts. . A contract for
the sale of goods is generally governed by the law of the country where the seller has his or her
habitual residence. A contract for the provision of services is generally governed by the law of the
country where the service provider has his or her habitual residence.

A contract relating to a right in rem in immovable property or to a tenancy of immovable property is
generally governed by the law of the country where the property is situated. A tenancy of immovable
property concluded for temporary private use may be subject to a particular rule when the specified
statutory conditions are satisfied, including requirements concerning the duration of the tenancy and
the habitual residences of the landlord and tenant. ',

Similarly, a franchise contract is generally governed by the law of the country where the franchisee
has his or her habitual residence. A distribution contract is generally governed by the law of the
country where the distributor has his or her habitual residence. Where a contract concerns the sale of
goods by auction, the applicable law may be that of the country where the auction takes place, if that
place can be determined. Article 4 also addresses contracts concluded within certain multilateral
systems that bring together or facilitate the bringing together of multiple third-party buying and
selling interests in financial instruments under non-discretionary rules. .

The Regulation also provides a rule for contracts that does not fall within the specified categories or
that fall within more than one category. Where a contract is not covered by Article 4(1), or where its
elements fall within more than one of the categories set out there, the contract is generally governed
by the law of the country where the party required to effect the characteristic performance has his or
her habitual residence. ”’. The Regulation also contains an escape clause similar in function to
provisions of the Rome Convention. Where it is clear from all the circumstances that a contract is
manifestly more closely connected with another country, the law of that other country may apply in
accordance with the Regulation.

The Rome | Regulation provides interpretation and clarification in relation to the framework previously
established by the Rome Convention concerning the law applicable to contractual obligations. . As a
regulation, it has general application, is binding in its entirety, and applies directly in participating
Member States. It therefore does not require transposition through national legislation in the same
way as a directive. As a result, the rules designed in the Rome | Regulation have a uniform character.
These uniform rules are intended to support consistent application. . Uniform interpretation helps
the rules achieve their intended goals. " and supports greater equality of rights and obligations
among the parties concerned. The Rome | Regulation therefore contributes to the development and
unification of European private international law. ™.

There are also important provisions concerning consumer activities in the online context. The rules
are intended to support consumer protection in relation to modern media and electronic commerce.
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Article 6 addresses consumer contracts and seeks to balance consumer protection with contractual
choice. However, determining whether a professional directs commercial or professional activities to
the country of the consumer’s habitual residence may not always be easy. "?. The manner in which a
trader conducts business through a website may indicate whether the trader envisaged doing
business with consumers domiciled in one or more Member States. Article 6 may apply where the
relevant facts show that commercial or professional activity was directed to the consumer’s country
and the contract falls within that activity.

Different cases can help provide guidance to Member States. If a website permits the conclusion of a
contract online, relevant factors may include the ability to make payment and the availability of
complete information about the transaction. There should be clear information concerning payment
and the terms of the transaction. Standard clauses should also provide appropriate information about
consumer rights. !, A domain name may also be one factor considered when assessing whether
commercial activity is directed toward consumers in another country, although it is not necessarily
decisive by itself.

There may be further evidence that an online activity is directed internationally. For example, an
online service may facilitate consumers from another state by providing contact information with
international dialing codes or by referring specifically to consumers resident in other states [14]. Such
factors may help determine whether a trader’s website is directed toward consumers in the
consumer’s state of habitual residence. A trader may also use a top-level domain name associated
with a Member State or use other indications of an international commercial orientation. Language
and currency can also be relevant circumstances when they differ from those ordinarily used in the
trader’s own state. In the absence of an effective choice of law, Article 6 can protect a consumer by
applying the law of the country in which the consumer has his or her habitual residence when the
statutory requirements are met. ™. The use of the consumer’s habitual residence as a connecting
factor is justified by the protective purpose of consumer-contract rules. In these circumstances, the
consumer is more likely to have knowledge of and access to the content of the law of his or her own
country. ", Consumers may therefore be able to understand and enforce their rights and obligations
at a lower cost. For this reason, Rome | seeks to improve foreseeability in determining the law
applicable to specific kinds of contracts. ™",

The second point to consider is the protection of consumers through limitations on party autonomy.
Article 6 permits the parties to choose the applicable law, but it also establishes important limitations
for consumer contracts in order to protect the consumer. A choice of law must not deprive the
consumer of the protection provided by provisions that cannot be derogated from by agreement
under the law that would have applied in the absence of choice. *®. In this way, the law of the
consumer’s habitual residence may continue to provide mandatory protection even when another law
is chosen. The guidelines of Article 6 therefore seek to establish a minimum level of protection for
consumers.

A consumer contract may thus be governed by the chosen law while mandatory protections available
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under the otherwise applicable law remain effective where Article 6 so provides. This is especially
important because professionals may have greater bargaining power than consumers, particularly in
electronic commerce. A professional may include a choice-of-law clause in a standard-form contract
that favors a particular legal system. In pre-formulated contracts, there may be little or no actual
negotiation and little opportunity for the consumer to influence the terms. The consumer’s practical
option may simply be whether to conclude the contract. Different outcomes may arise from the
application of different countries’ laws. A valid choice-of-law clause requires the intention or
agreement of the parties in accordance with the Regulation. An explicit reference to the applicable
law may not always be required because a choice can, in appropriate circumstances, be clearly
demonstrated by the terms of the contract or the circumstances of the case. ™. Factors connected
with the parties and the contract may therefore be relevant when determining whether a choice has
been made.

The Rome Convention also contained rules concerning contractual obligations. Where the Rome |
Regulation does not apply because of temporal or other scope limitations, earlier or other relevant
conflict-of-laws rules may remain important. . If the parties have not made an effective choice of
applicable law, connecting principles may determine the law with which the contract has the closest
connection.

There are also particular rules concerning the sale and distribution of goods. Under the general rule
for a contract for the sale of goods, the applicable law is generally that of the seller’s habitual
residence. ", In the case of a distribution contract, the applicable law is generally that of the country
where the distributor has his or her habitual residence. **.. Consumer contracts are subject to special
protective rules. Where the requirements of Article 6 are satisfied, the law of the consumer’s habitual
residence may apply in the absence of choice. **. Thus, Article 4 governs many contracts in which the
parties have made no choice of law, while Article 6 provides a separate framework for qualifying
consumer contracts. The Rome Convention previously provided rules for determining applicable law
when parties had not chosen it, while the Rome | Regulation subsequently developed and modified
that framework.

The objective of the Rome | Regulation is to improve the rules governing the choice of law for
contractual obligations. Article 4, in particular, aims to increase legal certainty and reduce difficulties
associated with determining the applicable law in the absence of party choice. The Regulation also
contains special rules for areas such as employment contracts, where party autonomy is limited in
order to protect the weaker party from being deprived of mandatory protections.

Conclusion

The Rome | Regulation is important to the European legal framework because it seeks to provide legal
certainty for parties involved in private transactions, including transactions carried out through the
internet. Conflict-of-laws rules remain necessary because international contracts may connect several
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countries and legal systems. The Rome | Regulation provides a common framework intended to make
the determination of applicable law more predictable for citizens, businesses, and participating states.

Where contracting parties do not agree on the applicable law, the Regulation provides rules and
principles for determining it. Challenges may still arise when contracts involve countries outside the
European Union, different mandatory rules, or questions concerning the scope and recognition of
legal rules. In such circumstances, the applicable conflict-of-laws framework must be identified
carefully, and the law designated by the relevant rules will govern the contract subject to applicable
exceptions and mandatory provisions.
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