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Abstract

Athlete protests during the national anthem have generated intense debate about patriotism, racial
justice, employment, and free speech. Legal analysis requires separating the moral or political value
of a protest from the scope of the First Amendment. The First Amendment restricts government
action; it generally does not prevent a privately owned professional team or league from enforcing
workplace rules. Public schools, public universities, government employers, and athletic associations
with sufficient state involvement present more complicated questions. Courts consider the speaker’s
status, the forum, whether the expression is personal or institutionally sponsored, the government’s
operational interests, contractual rules, and the risk of coercion. This paper reviews the state-action
requirement, professional athletes, public-school and university athletes, public employees, league
policies, collective bargaining, government pressure, and compelled patriotic expression. It argues
that saying an athlete “has a First Amendment right” is incomplete without identifying who imposed
the consequence. A private employer’s discipline may be lawful even when critics view it as unfair,
while direct government retaliation for protected protest may violate the Constitution. Legal
protection also differs from freedom from public criticism or economic consequence. This paper is
educational and does not offer advice in a particular dispute.

Introduction

In 2016, National Football League quarterback Colin Kaepernick began sitting and later kneeling
during the national anthem to protest racial injustice and police violence. Other athletes joined, and
the protest became a national controversy. Supporters described kneeling as peaceful political
expression. Critics described it as disrespect toward the flag, military personnel, or national unity.

Public discussion frequently invoked the First Amendment, but often without distinguishing
constitutional law from employment rules. The First Amendment states that government may not
abridge freedom of speech. It does not ordinarily regulate the decisions of private individuals and
companies.

This paper argues that athlete-protest disputes require a sequence of questions: Who is restricting the
speech? Is that actor governmental? What is the athlete’s legal relationship with the institution?
Where and how does the expression occur? What operational interests are affected? Other sources of
protection, such as labor law, contract, and institutional policy, may matter even when the First
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Amendment does not.

The First Amendment and State Action

The First Amendment applies to Congress and, through the Fourteenth Amendment, to state and local
government. Constitutional free-speech claims generally require state action. A private company can
limit employee speech unless another law or contract prohibits the limitation.

This distinction is foundational. A private professional team’s decision is not automatically
transformed into government action because the public cares deeply about the issue or because the
team plays in a publicly financed stadium.

Courts recognize exceptions when private conduct is sufficiently attributable to government, but the
tests are demanding. They include public function, government compulsion, joint action, and
entwinement. Ownership, regulation, or public funding alone may not be enough.

Professional Athletes and Private Employers

Most major professional sports teams in the United States are privately owned. Players are employees
subject to contracts, league rules, team policies, and collective-bargaining agreements. A private
team may have substantial authority to regulate conduct during work, including uniforms,
ceremonies, media appearances, and public representation.

This means a player disciplined by a private team for anthem protest may not have a First
Amendment claim against the team. The player may have contractual, labor, discrimination, or
statutory claims depending on the facts, but constitutional free speech is not the automatic source.

Private-employer authority does not settle whether a policy is wise or ethical. Organizations may
choose to protect employee expression beyond legal requirements. Fans and sponsors may also
respond. The legal minimum and the best institutional policy are different questions.

Collective Bargaining and Contract Rights

Professional athletes often work under collective-bargaining agreements negotiated by player
associations. These agreements may regulate discipline, management rights, grievance procedures,
and working conditions. A new league rule affecting anthem conduct may require bargaining if it
changes a mandatory subject of employment.

Individual contracts and established practice can also matter. Discipline may be challenged as
inconsistent, unsupported by policy, or lacking just cause if the governing agreement requires it.
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Labor arbitration can provide remedies even when the First Amendment does not. This illustrates why
“no constitutional claim” does not mean “no legal protection.”

Public Employees and the Pickering Framework

Some athletes, coaches, or athletic employees may work directly for public institutions. Public
employees retain speech rights, but those rights are balanced against the government employer’s
need to operate effectively.

Under Pickering v. Board of Education (1968), courts consider whether the employee spoke as a
citizen on a matter of public concern and balance that interest against workplace efficiency and
disruption. Under Garcetti v. Ceballos (2006), speech made pursuant to official job duties may receive
less constitutional protection.

Applying these rules is fact-specific. A public-school coach speaking at a private community event
presents a different case from a coach giving instructions as part of official duties. An athlete at a
public institution may be a student rather than employee, requiring a different framework.

Public-School Student Athletes

Students at public schools do not lose constitutional rights at the schoolhouse gate. In Tinker v. Des
Moines Independent Community School District (1969), the Supreme Court protected students
wearing black armbands to protest the Vietham War where the school lacked evidence of substantial
disruption.

Student-athlete expression can be more complicated because participation in a team involves
voluntary activities, uniforms, coaching, safety, and institutional representation. Schools may regulate
conduct to maintain order and team function, but they cannot use vague claims of offense as a
substitute for evidence of disruption.

Courts may also distinguish personal student speech from school-sponsored expression under cases
such as Hazelwood School District v. Kuhimeier (1988). An anthem protest is typically understood as
the student’s message, but context matters.

Public Universities

Public-university athletes occupy overlapping roles as students, scholarship recipients, team
members, and public representatives. Universities have legitimate interests in athletic operations, but
higher education traditionally receives strong protection for political expression.

A blanket rule against political expression may be vulnerable if selectively enforced. Viewpoint
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discrimination—allowing patriotic or popular messages while prohibiting critical messages—raises
serious constitutional concerns when imposed by a public university.

Scholarship conditions and team rules do not permit institutions to waive all constitutional rights.
However, reasonable time, place, and manner restrictions may apply if they are content neutral and
leave adequate alternatives.

Athletic Associations and State Action

Some athletic associations are formally private but closely connected with public schools. In NCAA v.
Tarkanian (1988), the Supreme Court held that the NCAA was not a state actor in the circumstances
of that case. In Brentwood Academy v. Tennessee Secondary School Athletic Association (2001), the
Court found state action because public institutions and officials were deeply entwined with the
association.

These cases show that the label “private association” is not always decisive. Courts examine
structure, membership, governance, and the relationship with public authorities.

Compelled Speech and Patriotic Ritual

Free-speech protection includes a right against compelled expression. In West Virginia State Board of
Education v. Barnette (1943), the Supreme Court held that public schools could not force students to
salute the flag and recite the pledge.

The case establishes that government cannot require patriotic orthodoxy merely because a majority
values the ceremony. It does not mean every private employer must permit any form of protest
during work.

For public schools, mandatory anthem participation may raise compelled-speech questions.
Institutions should distinguish respectful nonparticipation from disruption.

Government Retaliation and Pressure on Private
Actors

A government official may criticize an athlete or team. Government officials also possess speech
rights. A constitutional problem can arise when criticism becomes coercion or retaliation using
governmental power.

If officials threaten regulatory action, contracts, licenses, or other state benefits to force a private
employer to punish protected viewpoints, the private decision may become attributable to
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government. The legal inquiry examines authority, specificity, threat, and causation.

Political rhetoric alone is not always coercion. The distinction depends on whether a reasonable
recipient experiences official pressure backed by state power.

Time, Place, and Manner Restrictions

Government may impose content-neutral restrictions on speech in appropriate settings when they
serve significant interests and preserve alternative channels. A stadium has multiple spaces with
different legal characteristics. The playing field during an event is not equivalent to a public sidewalk.

A rule concerning all demonstrations during a ceremonial period may be analyzed differently from a
rule targeting racial-justice messages. Selectivity reveals viewpoint discrimination.

Restrictions should be clear and consistently applied. Ambiguous standards such as “respectful
behavior” can give officials excessive discretion.

Commercial Speech, Sponsorship, and Brand
Interests

Professional sport is entertainment and business. Teams and sponsors may argue that protest affects
audience relationships and commercial value. Players may argue that the platform creates a
responsibility to address injustice.

Commercial concerns can influence private-employment decisions, but they do not convert political
protest into commercial speech. The athlete’s message may remain political even when delivered
within a commercial event.

Organizations should evaluate whether suppressing expression creates greater reputational risk than
permitting it. Consistent principles are more credible than rules changed in response to political
pressure.

Anti-Discrimination and Retaliation Law

Federal employment law does not generally create broad protection for political expression in private
workplaces. However, protest may relate to discrimination, and retaliation law may protect employees
who oppose unlawful employment practices through reasonable methods.

Some states and localities protect lawful off-duty political activity or political affiliation. Coverage and
exceptions vary. Union activity may receive protection under federal labor law when it concerns
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working conditions.

Specific cases require review of jurisdiction, employment status, content, timing, and policy.

Ethical and Democratic Considerations

Constitutional analysis defines enforceable limits, not the full democratic value of dissent. Athletes
possess unusual visibility. Their protest can draw attention to issues ignored by ordinary media

cycles.

Critics also have a right to disagree and withdraw support. Democratic freedom includes expression
and response, though threats and harassment remain unacceptable.

Sports organizations should consider whether they promote civic ideals while denying athletes a
voice. Policies can protect ceremonial order while creating clear avenues for peaceful expression.

Analytical Framework

Question

Why it matters

Who imposed the consequence?

Determines whether state action exists

Is the athlete an employee, student, or
independent participant?

Different legal doctrines apply

Is the institution public or private?

Controls direct First Amendment applicability

Was the speech personal or part of official duties?

Affects public-employee analysis

Was there actual disruption?

Important in public-school and workplace balancing

Was the rule content or viewpoint neutral?

Targeted political suppression receives greater
scrutiny

What do contracts and labor agreements provide?

May create rights beyond the Constitution

Did government coerce a private decision?

Can transform apparently private action
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Conclusion

Athlete protests are expressive acts, but First Amendment protection depends on the source of

restriction. Privately owned professional teams are generally not bound by the First Amendment in
ordinary employment decisions. Contracts, collective bargaining, state law, and organizational policy
may nevertheless protect athletes.

Public schools and universities must respect constitutional limits. Student speech, compelled patriotic
expression, viewpoint discrimination, and actual disruption become central. Athletic associations may
be state actors when public institutions are deeply entwined, and government officials cannot use
state power to force private punishment of disfavored viewpoints.

Legal protection does not mean freedom from criticism, and private discipline does not prove that a
protest lacks democratic value. The most accurate analysis begins by separating constitutional law
from public opinion. Once the actor, relationship, forum, and rule are identified, the dispute can be
assessed through the appropriate legal framework rather than through slogans about absolute
freedom or automatic disrespect.
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